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Your donations were instrumental in
helping the Small Business Legal Center
make meaningful and positive impacts to
assist and advocate in the courts for small
businesses.

THAT
HAPPENED IN | We are more grateful

2023 ' than ever for your support.
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Executive Director’s
Message

WE ARE FIGHTING FOR YOU

Every year the Legal Center works to ensure that we

best use the support of our generous donors to do three
things: to advocate and fight for small businesses in state
and federal courts and before the U.S. Supreme Court,

to educate small businesses about the laws that apply to
them, and to use our support line to directly assist small
businesses facing legal issues.

In 2023, we had overwhelming success in all three areas of
our mission. We filed several new lawsuits, had a full amicus
(“friend-of-the-court”) docket, offered monthly webinars,
and responded to hundreds of member inquiries.

The Legal Center was particularly busy blocking unfair and abusive federal executive
overreach. And we ensured that the voice of small business extended to the states
and worked to block administrative overreach by state governments.

In addition to ongoing labor law and tax lawsuits, we filed over 40 amicus briefs
covering a wide range of issues in courts across the country. In all, 2023 marked
numerous threats to small business owners’ ability to own, operate, and grow their
businesses. But thanks to your generous support, we were able to meet these threats
head on.

With so much having been accomplished this past year, | am reminded how fortunate
we are to have such supportive donors. The generosity of NFIB members and

small business owners throughout the country allowed the Legal Center to have a
significant impact, ensuring we continue advocating for the right of small businesses
to own, operate, and grow their businesses.

Thanks again for all you do for NFIB and the Small Business Legal Center.

Beth Milito
Executive Director

Sainabocth, Thilite
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If you have a question, a story of government
abuse of a small business, or a precedent-setting
case, please call or email us.

Beth Milito
(202) 406-4443
elizabeth.milito@nfib.org

Executive Director

Patrick Moran

(202) 314-2019

patrick. moran@nfib.org
Senior Attorney

Rob Smith

(202) 314-2027
rob.smith@nfib.org
Staff Attorney

William Klepp

(202) 314-2070
william.klepp@nfib.org
SBLC Member Outreach Coordinator

1-800-552-NFIB | info@NFIB.org
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About the NFIB
Small Business
Legal Center

NFIB’'s Small Business Legal Center works for your small
business, supporting you in the nation’s courts and serving as
a legal resource for you.

What is the
NFIB Small
Business Legal
Center?

NFIB Small
Business Legal
Center as
Litigator

NFIB Small
Business Legal
Center as
Educator

2023 | NFIB Small Business Legal Center Annual Report

The NFIB Small Business Legal Center is the voice for small
business in the nation’s courts and the legal resource for
small business owners nationwide. Simply put, we educate
and litigate for small business. The Legal Center is not a legal
defense fund.

The Legal Center is the advocate for small business in the
courts. We do what federal and state NFIB lobbyists do, but
instead of lobbying legislators we advocate in the courts
through briefs and oral arguments. We tell judges how

the decision they make, in a given case, will impact small
businesses nationwide. Importantly, we only initiate lawsuits
and file amicus (“friend-of-the-court”) briefs in precedent-
setting cases. That means we go to court only in those cases
that will impact many small business owners.

Recent estimates show that the thousands of pages of
federal regulations alone cost Americans more than $1
trillion. With so many rules to keep track of, it's not surprising
that small business owners don't know or understand the
laws that apply to them. That's where the Legal Center
comes in. We prepare educational materials to help small
businesses nationwide understand the most vital issues
affecting their business.

NFIB.com/LegalCenter




2023 - By the Numbers
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Headline Litigation in 2023

The Legal Center works to fight anti-business policies and to ensure that the
voice of small business is heard. Our activity would not be possible without your
support and generous donations.

1. Chamber of Commerce v. Bartolomeo - NFIB Fights Against
Unconstitutional Restraint on Employer Freedom

Recall that in late 2022, NFIB joined other business groups in suing Connecticut over
a law banning the longstanding right of employers under federal law to hold certain
meetings with employees. Our lawsuit alleges that Connecticut’s law violates the
First Amendment of the Constitution and the National Labor Relations Act. In 2023,
a judge denied Connecticut’'s motion to dismiss our lawsuit, allowing it to proceed.
While preliminary, this is a good sign going forward.

2. Associated Builders & Contractors of Michigan v. Eubanks - NFIB

Advocates for Interpretation of Statute that Provides Tax Relief

In August, NFIB joined a lawsuit arguing that an income tax break should be
permanent. The suit challenges the interpretation of a tax provision in the Michigan
Income Tax Act (Act) by the Michigan Attorney General and State Treasurer. The Act
provides for a lower tax rate when revenue outpaces inflation in the previous year.
The Attorney General claims this lower rate increases back up to the general rate for
the next year. We argue that the lower rate becomes the permanent rate.

3. Loper Bright Enterprises, Inc. v. Raimondo - NFIB Seeks to Limit

Power of Administrative Agencies

In this and a companion case, the Supreme Court is considering whether to overturn
its decision in Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc. This
controversial case held that courts must defer to an administrative agency's legal
interpretation of a statute so long as the agency's interpretation is “reasonable.”
Agencies have used this deference, known as Chevron deference, to expand their
authority and establish burdensome mandates on people and businesses. NFIB's
amicus brief tells the Court how States have led the way in rejecting Chevron
deference, and how Chevron deference has led to agency aggrandizement of power,
congressional indifference, and abdication of the judicial duty. We urge the Court to
overrule Chevron.

To keep up with all the Small Business Legal Center’s legal work,

visit NFIB.com/LegalCenter.
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Overview of the Small

Business Legal Center’s
Amicus Program

An amicus curiae brief assists an appellate court by offering additional information the

court may consider before making their ruling. Amicus curiae is Latin for “friend of the

court.” The Small Business Legal Center files dozens of amicus curiae briefs each year
to show courts the impact court decisions will have on small businesses.

27%

29%

STATE

v AMICUS BRIEF

FILINGS

FEDERAL BY SUBJECT

Cases by Courts Cases by Subject

l US Supreme Court Merits M Property Rights & Tax
B US Supreme Court Cert [ Labor & Employment
8l Federal Courts of Appeal M Tort & Lawsuit Abuse
M State Courts M Regulatory
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—

SUPREME COURT
AMICUS PROGRAM

2022-2023 Term

(Cases Decided in 2023)

Tyler v. Hennepin County — After the government seizes private property to
collect back taxes, can it profit off a sale by keeping beyond what was owed? Our brief
argued the Constitution prohibits this, and the Court unanimously agreed in May.

Coinbase, Inc v. Bielski — Does appealing a denial of a motion to arbitrate
automatically halt judicial proceedings in the lower court? We argued that it does. In
June, the Supreme Court agreed, saving business owners litigating arbitration disputes
time and money.

2023-2024 Term

(Amicus Briefs Filed in 2023)

Acheson Hotels, LLC v. Laufer — Under the Americans with Disabilities Act,

can someone sue a business over its website accessibility even if the plaintiff has no
intention of physically visiting the business? We said no. In December, the Supreme

Court dismissed the case.

*Loper Bright Enterprises, Inc. v. Raimondo — Should the Supreme Court
abolish Chevron deference, which allows judges to defer to an administrative agency's
legal interpretations? Our brief emphatically says yes, arguing that this deference
violates the Constitutional separation of powers and hurts small business.
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*Consumer Financial Protection Bureau (CFPB) v. Community

Financial Services Association of America — The Supreme Court must
determine whether the CFPB's funding structure violates the Constitution. We claim that it
does.

*Securities and Exchange Commission (SEC) v. Jarkesy — Here, the Court
is asked whether in-house SEC proceedings for civil penalties violate the 7th Amendment
right to a jury trial and whether the removal protections for SEC administrative law judges
violates the Constitution. Our brief argues yes on both questions.

*Moore v. United States — Does the 16th Amendment allow Congress to tax
unrealized gains without apportionment among the states? We claim that it does not, as
income does not include unrealized appreciation of property.

*Culley v. Steven Marshall, Attorney General of Alabama — This case
asks whether the Constitution’s Due Process Clause requires a post-seizure court hearing
when governments seize property through civil asset forfeiture. Our brief argues that it
does, pointing out the harm to small businesses from this seizure of property without
recourse.

*Corner Post, Inc. v. Board of Governors of Federal Reserve — The
statute of limitations for an entity to challenge an agency action is 6 years. This case asks
whether that clock starts running when an agency takes action, like publishing a rule, or
when the agency’s action first harms a regulated party, like when a new business begins
operating under the rule. Our brief argues that the clock starts when the action harms a
regulated party.

*Sheetz v. County of El Dorado — In this case, the Supreme Court must
determine whether the unconstitutional conditions doctrine applies to legislatively-
imposed exactions. We claim that it does, as the Constitution does not distinguish
between which actor commits wrongdoing.

*Devillier v. Texas — This case asks whether the Fifth Amendment’s Takings Clause is
“self-executing,” meaning it does not require the legislature to grant a cause of action for
people to get just compensation when their property is seized. Our brief argues it is, and
the Clause itself provides the cause of action.

*Muldrow v. City of St. Louis — Does Title VII of the Civil Rights Act of 1964
prohibit discrimination in workplace transfer decisions without a separate determination
that the transfer caused a significant disadvantage? We argue that Title VIl does not apply
to all employee transfers, but only those causing objectively concrete harm.

*We expect a decision in these cases by June 2024.

To keep up with all Small Business Legal Center amicus activity,

visit NFIB.com/LegalCenter.
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2023 Highlights

Small Business Support Line

In 2023, the Small Business Legal Center
continued our steadfast mission to serve
and assist small businesses owners with
our Small Business Support Line. Small
Business Legal Center Member Outreach
Coordinator William Klepp is the point

of contact for NFIB members and small
businesses on the day-to-day issues
affecting their business.

While the Small Business Legal Center
cannot act as legal counsel or provide legal
representation, we can provide help with
inquiries on human resources, tax, payment
processing, financial resource questions,
and many other topics.

Most of the Small Business Legal Center’s
inquiries came by email, with the rest being
phone calls. Either is a great way to get in
touch with the Small Business Legal Center!
Contact us at info@nfib.org

or 1-800-552-NFIB.

Compliance Guides

The Legal Center produced a compliance
guide on navigating credit card
chargebacks. This guide informs business
owners on how to navigate chargeback
representment (fighting a chargeback claim)
and how to avoid chargebacks.

Download the Guide at
NFIB.com/chargebackguide
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Testimonies

Executive Director Beth Milito testified
at a Senate Finance Committee hearing
“Exploring Paid Leave: Policy, Practice,
and Impact on the Workforce.” Milito’s
testimony focused on two main concerns
of small business owners with leave
mandates:

+ Impede flexibility; and
*+ Impose complexity and costs.

Milito states in her testimony that
“mandated leave laws represent a
significant challenge for small business
owners since flexibility is critical for a small
business, and mandated leave laws are
generally anything but flexible, simple to
comply with, and affordable.”

Senior Attorney Patrick Moran argued the
business perspective in the case Michigan
Farm Bureau v EGLE. NFIB filed an amicus
brief in this case that concerns Michigan'’s
actions on enforcing permits. NFIB's brief
argues:

* Michigan's actions violate the state’s
Administrative Procedures Act (APA); and

+ Small business will suffer if agencies
enact rules without following the APA.




N the News

In 2023, the Small Business Legal
Center reached a unique audience

of 497.7 million people across online
and mobile platforms.

The Washington Post
February 13, 2023

The Washington Post quoted NFIB
General Counsel David S. Addington
after NFIB commented on the Biden
Administration push to require federal
contractors to cut climate pollution.
Addington states that the administration
had “no legal authority to impose the
proposed rule and NFIB recommends
and requests that they withdraw the
proposal.”

The National Review

February 23, 2023

The National Review published Executive
Director Beth Milito's op-ed on the Biden
Administration’s Waters of the United
States rule: “The Biden Administration’s
latest ‘Waters of the United States’ rule
is a brazen example of federal overreach
that will hurt America's ranchers,
farmers, and homebuilders.”

Small-Business - Trends--------------
June 23, 2023

Small Business Trends reports on
NFIB urging the U.S. Supreme Court to
provide clear guidance on Americans
with Disabilities Act compliance. Beth
Milito states, “the potential impact on
small businesses is substantial.”
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2023 Media Highlights

America’s Small Business network
September 5, 2023

ASBN quotes Executive Director

Beth Milito on newly proposed U.S.
Department of Labor regulation

that would make 3.6 million salaried
employees eligible for overtime pay.
Milito states, “small businesses often
struggle with the ever-changing nature of
federal regulations.”

Washington Examiner

October 3, 2023

The Washington Examiner discusses the
lawsuit Consumer Financial Protection
Bureau v. Community Financial Services
Association of America. Beth Milito is
quoted: “Currently, the CFPB is funded
without Congressional Oversight through
the appropriations process, which is
unconstitutional and leads to the Bureau
overstepping its bounds.”

The Center Square

November 20, 2023

The Center Square reported on NFIB's
amicus brief filing in the case Corner

Post, Inc. v. Board of Governors of the
Federal Reserve System. This case concerns
the Administrative Procedure Act and
business owners’ rights to challenge
agency regulations.

= |ink below for all media
mentions
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Beneficial Ownership
Information Reporting:

What you Need to Know
as a Small Business
Owner

The Financial Crimes Enforcement Network's (FInCEN) rule on Beneficial Ownership
Information (BOI) reporting took effect January 1, 2024. The rule requires
corporations, LLCs, or similar entities with 20 or fewer employees and $5 million or
less in gross receipts or sales, to report their beneficial ownership information to
FinCEN.

FinCEN defines a beneficial owner as any individual who directly, or indirectly,
exercises “substantial control” over a reporting company, or owns at least 25 percent
of the “ownership interests” of a reporting company. Businesses will report their BOI
on FinCEN's E-Filing System.

Businesses must report:
* Full legal name or any DBA name it conducts business under,
¢ Address,
* Jurisdiction of formation, and
+ Taxpayer Identification Number.

Each beneficial owner must report:
* Name,
+ Birthdate,
+ Address, and
+ An identifying number from a driver’s license, state ID, or passport, and an
image of the document that the number is from.

Businesses will have one year (until January 1, 2025) to file if the business was

formed before January 1, 2024. Any business created during 2024 will have 90 days
to report. Businesses formed after January 1, 2025, will have 30 days to report.

For more information on BOI reporting, please contact the NFIB Small

Business Legal Center at info@nfib.org
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Consider helping future generations
of small business owners with an
estate or planned donation to the
NFIB Small Business Legal Center

1-800-552-NFIB | info@NFIB.org




have a 4
question,
a story of government abuse
of a small business, or a

precedent-setting case,
please give us a call.

1-800-552-NFIB | info@NFIB.org

555 12th Street NW Suite 1001
Washington, D.C. 20004
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